Sveriges internationella gy,
overenskommelser
Y

ISSN 1102-3716

Utgiven av Utrikesdepartementet S(") 2004: 58

Nr 58
Stadga for Specialdomstolen for Sierra Leone

New York den 14 augusti 2000

Stadgan antogs av Forenta nationernas generalférsamling genom resolution
1315 den 14 augusti 2000.



SO 2004: 58

Stadga for Specialdomstolen for Sierra Leone

Specialdomstolen for Sierra Leone (nedan kallad "specialdomstolen"), in-
rittad genom ett avtal mellan Forenta nationerna och Sierra Leones regering
enligt sikerhetsradets resolution 1315 (2000) av den 14 augusti 2000, skall
verka i enlighet med bestimmelserna i denna stadga.

Artikel 1
Specialdomstolens behorighet

1. Specialdomstolen skall, utom i fall som foreskrivs i punkt 2 i denna arti-
kel, ha behorighet att lagfora personer som bér det storsta ansvaret for allvar-
liga brott mot internationell humanitir rétt och Sierra Leones lagar, begdngna
inom Sierra Leones territorium sedan den 30 november 1996, déribland de le-
dare som genom att bega sadana brott har riskerat dstadkommandet och ge-
nomforandet av fredsprocessen i Sierra Leone.

2. Overtridelser som fredsbevarare och till dem anknuten personal har gjort
sig skyldiga till under vistelse i Sierra Leone med stod av det géllande avtalet
om den fredsbevarande insatsens stidllning mellan Forenta nationerna och
Sierra Leones regering eller med stdd av avtal mellan Sierra Leone och andra
regeringar eller regionala organisationer eller, i de fall sddana avtal saknas,
om de fredsbevarande operationerna genomférdes med tillstand av Sierra
Leones regering, ligger inom den sdndande statens priméra jurisdiktion.

3. Om den sindande staten saknar vilja eller formaga att som sig bor ge-
nomfora utredning eller lagforing, far specialdomstolen med sikerhetsradets
tillstand efter forslag av en stat utdva jurisdiktion over sddana personer.

Artikel 2
Brott mot mdnskligheten

Specialdomstolen skall ha behorighet att lagfora personer som har begéatt
foljande brott som en del av ett vidstriackt eller systematiskt angrepp mot ci-
vilbefolkning:

a) mord,

b) utrotning,

¢) forslavning,

d) deportation,

e) fangslande,

f) tortyr,

g) valdtikt, sexuellt slaveri, patvingad prostitution, patvingat havandeskap
och varje annan form av sexuellt vald,

h) forfoljelse av politiska, rasméssiga, etniska eller religiosa skil,

i) andra oménskliga handlingar.

Artikel 3

Brott mot den gemensamma artikel 3 i Genévekonventionerna och mot deras
tilldggsprotokoll 11

Specialdomstolen skall ha behorighet att lagfora personer som har begétt
eller beordrat allvarliga brott mot den gemensamma artikel 3 i Genévekon-
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ventionerna av den 12 augusti 1949 for skydd av krigsoffer och mot
tilldggsprotokoll II av den 8 juni 1977. Dessa brott skall omfatta

a) vald mot liv, hilsa och fysiskt och mentalt vilbefinnande for personer,
sdrskilt mord liksom grym behandling sdsom tortyr, stympning eller varje
form av kroppsstraff,

b) kollektiva straff,

¢) tagande av gisslan,

d) terroristhandlingar,

e) kriankning av personlig vérdighet, sirskilt forodmjukande och nedsit-
tande behandling, valdtikt, patvingad prostitution och varje form av krinkan-
de vald,

f) plundring,

¢) utfirdande av domar och verkstillande av avrittningar utan tidigare dom
avkunnad av en korrekt inrdttad domstol som tillhandahaller alla rittsliga ga-
rantier som &r erkdnda som tvingande av civiliserade folk,

h) hot om att begd ndgon av de ovannimnda girningarna.

Artikel 4
Andpra allvarliga krdnkningar av internationell humanitdr rdtt

Specialdomstolen skall ha behorighet att lagfora personer som har gjort sig
skyldiga till foljande allvarliga krinkningar av internationell humanitér ratt:

a) Uppsitligt riktande av angrepp mot civilbefolkning som sadan eller mot
enskilda civila som inte direkt deltar i fientligheter.

b) Uppsatligt riktande av angrepp mot personal, anldggningar, utrustning,
enheter eller fordon som deltar i en humanitér bistandsinsats eller i en freds-
bevarande insats i enlighet med Forenta nationernas stadga, sa linge de dr be-
rittigade till det skydd som tillkommer civila eller civil egendom i enlighet
med folkritten i vipnade konflikter.

¢) Uttagande eller vérvande av barn som inte fyllt 15 ar till vipnade styrkor
eller grupper eller anvindande av dem till att aktivt delta i fientligheter.

Artikel 5
Brott enligt Sierra Leones lag

Specialdomstolen skall ha behorighet att lagfora personer som har begatt
foljande brott mot Sierra Leones lag:
a) Brott hinforliga till utnyttjande av flickor enligt 1926 ars lag om fore-
byggande av grymhet mot barn (kapitel 31):
i) utnyttjande av flickor under 13 ars alder i strid med avsnitt 6,
ii) utnyttjande av flickor mellan 13 och 14 ars alder i strid med avsnitt 7,
iii) bortforande av flickor i osedligt syfte i strid med avsnitt 12.
b) Brott hinforliga till urskillningslos forstorelse av egendom enligt 1861
ars lag om uppsatlig skadegorelse,
i) anldggande av brand i bostadshus, nér personer befinner sig dar i strid
med avsnitt 2,
ii) anldggande av brand i offentlig byggnad i strid med avsnitten 5 och 6,
iii) anldggande av brand i andra byggnader i strid med avsnitt 6.
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Artikel 6
Personligt straffrdttsligt ansvar

1. Den som har planerat, anstiftat, beordrat, begétt eller pa annat sitt med-
verkat vid planering, forberedelse eller utférande av ett brott som avses 1 ar-
tiklarna 2-4 i denna stadga skall hallas personligen ansvarig for brottet.

2. De anklagades officiella stillning, vare sig som stats- eller regeringschef
eller som ansvarig statstjansteman, skall inte frita honom eller henne fran
straffrittsligt ansvar eller lindra straffet.

3. Den omstidndigheten att ndgon av de gérningar som avses i artiklarna
2-4 i denna stadga har begétts av en underordnad fritar inte hans eller hennes
overordnade fran straffrittsligt ansvar, om han eller hon ként till eller haft an-
ledning att kinna till att den underordnade stod i begrepp att begé sadana gir-
ningar eller redan hade gjort det och den 6verordnade underlatit att vidta nod-
vindiga och skiliga atgirder for att forhindra sddana gédrningar eller for att
straffa den som begatt sddana gérningar.

4. Den omstindigheten att en anklagad person handlat pa befallning av en
regering eller av en 6verordnad skall inte frita honom eller henne frén straff-
rittsligt ansvar men kan beaktas som en formildrande omsténdighet vid straff-
mitningen om specialdomstolen faststiller att réttvisan sa kréver.

5. Personligt straffrittsligt ansvar for de brott som avses i artikel 5 skall
faststéllas i enlighet med Sierra Leones lagstiftning.

Artikel 7
Jurisdiktion over personer pa 15 ar

1. Specialdomstolen skall inte ha jurisdiktion &ver nagon som inte har fyllt
15 ar da brottet pastas ha blivit utfért. Om en person, som vid den tid da brot-
tet pastas ha blivit utfort var mellan 15 och 18 ar gammal, stills infor special-
domstolen, skall han eller hon behandlas med virdighet och en kénsla av vér-
de med beaktande av hans eller hennes laga dlder och med strévan att frimja
hans eller hennes rehabilitering, ateranpassning och antagande av en kon-
struktiv roll i samhdllet och i enlighet med internationella normer for méinsk-
liga rittigheter, sérskilt barnets rittigheter.

2. Vid avgorande av ett mal mot en minderarig lagbrytare skall special-
domstolen bestimma néagot av foljande: vard och Overvakning, samhélls-
tjdnst, radgivning, fosterhem, korrektiva, uppfostringsméssiga och yrkesut-
bildande traningsprogram, godkinda skolor och, om sa &r lampligt, program
for avvipning, demobilisering och ateranpassning eller program som drivs av
myndigheter for skydd av barn.

Artikel 8
Jamlopande jurisdiktion

1. Specialdomstolen och Sierra Leones nationella domstolar skall ha jim-
16pande jurisdiktion.

2. Specialdomstolen skall ha foretride framfor Sierra Leones nationella
domstolar. I varje skede av forfarandet far specialdomstolen formellt anmoda
en nationell domstol att 6verfora lagféringen i enlighet med denna stadga och
bevis- och forfarandereglerna.



Artikel 9
Negativ rdttskraft (non bis in idem)

1. Ingen far lagforas vid en nationell domstol i Sierra Leone for gidrningar
for vilka han eller hon redan har lagforts av specialdomstolen.

2. Den som har lagforts av en nationell domstol for gérningar som avses i
artiklarna 2-4 i denna stadga far senare lagforas av specialdomstolen

a) om den girning for vilken han eller hon har lagforts har betecknats som
ett brott enligt vanliga straffbestimmelser, eller

b) om den nationella rittegangen inte var opartisk eller oberoende, syftade
till att undandra den anklagade frén internationellt straffriittsligt ansvar eller
madlet inte handlades pa ett omsorgsfullt sitt.

3.Vid overvigande av vilket straff som skall utmétas for en person som har
domts for ett brott enligt denna stadga, skall specialdomstolen ta hdnsyn till i
vilken utstridckning ett straff som utmétts av en nationell domstol for samma
person och for samma gérning redan har avtjédnats.

Artikel 10
Amnesti

Amnesti som har beviljats en person som faller inom specialdomstolens ju-
risdiktion med avseende pa de brott som avses i artiklarna 2-4 i denna stadga
skall inte hindra lagforing.

Artikel 11
Specialdomstolens organisation

Specialdomstolen skall besta av foljande organ:

a) kamrarna, som omfattar en eller flera rittegangskammare, och en kam-
mare for overklagande,

b) aklagaren,

c) registratorskontoret.

Artikel 12
Kamrarnas sammansdttning

1. Kamrarna skall vara sammansatta av minst atta och hogst elva oberoen-
de domare, som skall tjédnstgora enligt foljande:

a) Tre domare skall tjinstgora i rittegdngskammaren, av vilka en skall
vara en domare tillsatt av Sierra Leones regering och tva domare tillsatta av
Forenta nationernas generalsekreterare (nedan kallad ”generalsekreteraren”).

b) Fem domare skall tjdnstgora i kammaren for 6verklagande, av vilka tva
skall vara domare tillsatta av Sierra Leones regering och tre domare tillsatta
av generalsekreteraren.

2. En domare skall endast tjdnstgora i den kammare till vilken han eller hon
har blivit tillsatt.

3. Domarna i kammaren for 6verklagande och domarna i réttegdngskam-
maren skall utse en domare som ordforande som skall leda forhandlingarna i
den kammare till vilken denna domare har tillsatts. Den domare som ir ord-
forande i kammaren for 6verklagande skall vara specialdomstolens president.
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4. Om, pa begiran av specialdomstolens president, en eller flera alternativa
domare har tillsatts av Sierra Leones regering eller av generalsekreteraren,
skall den domare som dr ordf6rande i en réttegangskammare eller i kammaren
for overklagande utse en sddan alternativ domare att niarvara vid alla stadier
av rittegangen och ersitta en domare som dr forhindrad att fullfolja ritte-
géngen.

Artikel 13
Domarnas kvalifikationer och tillsittning av domare

1. Domarna skall vara personer som har hg moral, dr opartiska och har in-
tegritet och de kvalifikationer som krévs i deras respektive linder for utndm-
ning till de hogsta domardmbetena. De skall vara oberoende vid utforandet av
sina uppgifter och fér inte ta emot eller begéra instruktioner fran nagon re-
gering eller fran nagon annan killa.

2. Vid sammansittningen av kamrarna i sin helhet skall vederborlig hdansyn
tas till domarnas erfarenhet av folkritt, innefattande internationell humanitir
ritt och minskliga rittigheter, straffrétt och brott begangna av unga lagover-
triadare.

3. Domarna skall tillsittas for en tredrsperiod och kunna omviljas.

Artikel 14
Bevis- och forfaranderegler

1. Internationella tribunalens for Rwanda bevis- och forfaranderegler som
géller vid tiden for inrittandet av specialdomstolen skall i tillimpliga delar
gilla de rittsliga forfarandena infor specialdomstolen.

2. Domarna i specialdomstolen far i plenum dndra bevis- och forfarande-
reglerna eller anta ytterligare regler nir de tillimpliga reglerna inte alls, eller
inte adekvat, reglerar en viss situation. Nir domarna gor detta, far de pa ldmp-
ligt sdtt viigledas av Sierra Leones straffprocesslag av 1965.

Artikel 15
Aklagaren

1. Aklagaren skall ansvara for utredningar avseende och dtal mot personer
som bir det storsta ansvaret for allvarliga brott mot internationell humanitar
rétt och brott mot Sierra Leones lag begangna inom detta lands territorium se-
dan den 30 november 1996. Aklagaren skall handla sjilvstindigt som ett
sirskilt organ inom specialdomstolen. Aklagaren fér inte begira eller ta emot
instruktioner fran nagon regering eller fran ndgon annan killa.

2. Aklagarens kansli skall vara behorigt att forhora misstinkta, offer och
vittnen, att insamla bevisning samt att utféra utredningar pa aktuell plats. Vid
fullgérandet av dessa uppgifter skall aklagaren pa lampligt sitt bitrddas av de
berérda myndigheterna i Sierra Leone.

3. Aklagaren skall tillsittas av generalsekreteraren for en period om tre ar
och skall kunna omviljas. Aklagaren skall ha hog moral och vara mycket
kompetent och erfaren i fraga om utredning och lagféring i brottmal.

4. Aklagaren skall bitriidas av en bitridande aklagare fran Sierra Leone och
av sddan annan personal fran detta land samt sddan internationell personal



som kan behovas for att pa ett effektivt sitt utféra de uppgifter som anfortrotts
aklagaren. Mot bakgrund av de begangna brottens art och den sirskilt kdnsli-
ga situation som flickor, unga kvinnor och barn som ir offer for valdtikt, sex-
uellt missbruk, bortférande och allt slag av slaveri befinner sig i bor, vid till-
sdttning av aklagarens personal och utredare, vederborlig hidnsyn tas till
erfarenhet av konsrelaterad brottslighet och brott begangna av unga lagover-
tridare.

5. Vid lagforing av unga lagovertradare skall aklagaren tillse att program-
met for rehabilitering av barn inte dventyras och att, ddr sd dr lampligt, bor
alternativa metoder for sanning och forsoning anvédndas i den omfattning de dr
tillgéngliga.

Artikel 16
Registratorskontoret

1. Registratorskontoret skall ansvara fér administrationen av och stodet till
specialdomstolen.

2. Registratorns kansli skall besta av en registrator och sadan annan perso-
nal som kan behovas.

3. Registratorn skall utndmnas av generalsekreteraren efter samrdd med
specialdomstolens president och skall ingd i Forenta nationernas personal.
Registratorn skall tjanstgora for en tid om tre ar och skall kunna omviljas.

4. Registratorn skall inom registratorskontoret uppritta en brottsoffer- och
vittnesenhet. Denna enhet skall i samrad med &klagarens kansli tillhandahél-
la skyddsatgirder och sékerhetsarrangemang, radgivning samt annan erfor-
derlig hjilp till vittnen, brottsoffer som upptrider infor specialdomstolen och
andra personer som &r utsatta for fara till f61jd av vittnesmal som lamnats av
sadana vittnen. I denna enhets personal skall ingd experter med sakkunskap i
fraga om trauma, ddribland trauma som sammanhinger med sexualbrott och
brott mot barn.

Artikel 17
Den tilltalades rdittigheter

1. Alla tilltalade skall vara lika inf6r specialdomstolen.

2. Den tilltalade skall ha ritt till en réttvis och offentlig rittegdng med for-
behall for atgirder beordrade av specialdomstolen till skydd for brottsoffer
och vittnen.

3. Den tilltalade skall anses vara oskyldig till dess att han eller hon funnits
skyldig i enlighet med bestimmelserna i denna stadga.

4. Vid provningen av anklagelser mot den tilltalade enligt denna stadga
skall han eller hon fullt ut ha ritt till f6ljande minimigarantier:

a) att omedelbart och i detalj, pa ett sprak som han eller hon forstar, bli un-
derrittad om beskaffenheten av, orsaken till och innehallet i anklagelserna
mot honom eller henne,

b) att ha tillrdcklig tid och mojlighet att forbereda sitt forsvar och att kun-
na overlidgga med en forsvarare som han eller hon sjélv har valt,

c) att fa sin sak provad utan oskiligt drojsmal,

d) att fa sin sak provad i sin nédrvaro och att forsvara sig personligen eller
genom rittegangsbitride som den tilltalade fritt har valt; om den tilltalade
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inte har rittegangsbitride, att bli informerad om sin ritt till sddant, samt att, i
varje mal dér rittvisans intresse sa kriver, kostnadsfritt fa sig anvisat ett rét-
tegangsbitride, om han eller hon saknar erforderliga medel att betala for ett
sadant,

e) att forhora eller lata forhora vittnen som aberopas mot honom eller hen-
ne och att for egen rikning fa vittnen inkallade och férhérda under samma
villkor som vittnen aberopade mot honom eller henne,

f) att kostnadsfritt fa bitrdde av en tolk om den tilltalade inte forstar eller ta-
lar det sprak som anvinds i specialdomstolen,

g) att inte tvingas att vittna mot sig sjélv eller erkénna skuld.

Artikel 18
Dom

Domen skall beslutas av en majoritet av rittegangskammarens eller over-
klagandekammarens domare och skall meddelas offentligt. Domen skall at-
foljas av en skriftlig motivering, till vilken kan fogas sérskilda yttranden eller
skiljaktiga meningar.

Artikel 19
Straff

1. Rattegdngskammaren skall for en person som har fillts till ansvar och
som inte #r ung lagovertridare, utméta fingelsestraff for ett bestimt antal ar.
Vid faststillande av strafftiden skall rittegangskammaren pa lampligt sitt f61-
ja allmén praxis betrdffande domar i Internationella tribunalen for Rwanda
och Sierra Leones nationella domstolar.

2. Vid straffmitning bor rittegangskammaren beakta sddana omstiandighe-
ter som brottets svarhetsgrad och den domdes personliga forhallanden.

3. Utdver fingelse far réttegdngskammaren bestimma om forverkande av
egendom, utbyte och tillgangar som forvirvats olagligen eller genom brotts-
lig gdrning och om aterlimnande av dem till de réttmitiga dgarna eller till sta-
ten Sierra Leone.

Artikel 20
Overklagande

1. Kammaren for 6verklagande skall behandla 6verklaganden fran personer
som forklarats skyldiga av rittegdngskammaren eller fran aklagaren pa fol-
jande grunder:

a) rittegangsfel,

b) felaktig rittstillimpning som gor domen ogiltig, eller

c) felaktig bevisvirdering som har lett till en oriktig dom.

2. Kammaren for 6verklagande far faststélla, upphéva eller revidera en rit-
tegdngskammares beslut.

3. Domarna i specialdomstolens dverklagandekammare skall viigledas av
besluten i dverklagandekammaren i Internationella tribunalen for f.d. Jugo-
slavien och Internationella tribunalen for Rwanda. Vid tolkningen och
tillampningen av Sierra Leones lagar skall de végledas av beslut av Sierra
Leones hogsta domstol.



Artikel 21
Omprovning

1. Om en ny omsténdighet framkommer, som inte var kénd vid tiden for
forfarandet i rittegangskammaren eller i kammaren for 6verklagande och som
kunde ha haft avgérande betydelse for utgangen, far den som forklarats skyl-
dig eller aklagaren inlimna en ansdkan om omprovning av domen.

2. En ansokan om omprovning skall inldmnas till kammaren for 6verkla-
gande. Denna kammare far avsla ansokan, om den anser den vara ogrundad.
Om den finner ansokan vilgrundad, far den beroende pa vad som &r mest
lampligt

a) aterinkalla rittegangskammaren,

b) behdlla jurisdiktion 6ver saken.

Artikel 22
Straffverkstdllighet

1. Fingelsestraff skall avtjinas i Sierra Leone. Om forhéllandena kriver
det, far fingelsestraff ocksa avtjinas i ndgon av de stater som med Internatio-
nella tribunalen for Rwanda eller Internationella tribunalen for f.d. Jugoslavi-
en har ingatt avtal om verkstillighet av domar och som till specialdomstolens
registrator har meddelat att de &r beredda att ta emot domda personer. Spe-
cialdomstolen far ingd liknande avtal om verkstillighet av domar med andra
stater.

2. Fingelseforhéllandena, bade i Sierra Leone och i tredje stat, skall be-
stimmas av verkstillighetsstatens lagar under specialdomstolens Gverinseen-
de. Den stat dir straffet avtjdnas skall vara bunden av straffets lingd med be-
aktande av artikel 23 i denna stadga.

Artikel 23
Ndd eller forvandling av straff

Om den domda personen enligt tillamplig lag i den stat dér han eller hon dr
fangslad kan komma i fraga for nad eller straffnedséttning, skall den berdrda
staten underritta specialdomstolen. Nad eller straffnedséttning kan forekom-
ma endast om specialdomstolens president i samrad med domarna sa bestim-
mer i réttvisans och de allminna rittsprincipernas intresse.

Artikel 24
Arbetssprak
Specialdomstolens arbetssprak skall vara engelska.

Artikel 25
firsrapport

Specialdomstolens president skall till generalsekreteraren och till Sierra
Leones regering avge en arsrapport om specialdomstolens verksamhet.
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Statute of the Special Court for Sierra Leone

Having been established by an Agreement between the United Nations and
the Government of Sierra Leone pursuant to Security Council resolution 1315
(2000) of 14 August 2000, the Special Court for Sierra Leone (hereinafter
"the Special Court") shall function in accordance with the provisions of the
present Statute.

Article 1
Competence of the Special Court

1. The Special Court shall, except as provided in subparagraph (2), have the
power to prosecute persons who bear the greatest responsibility for serious
violations of international humanitarian law and Sierra Leonean law committ-
ed in the territory of Sierra Leone since 30 November 1996, including those
leaders who, in committing such crimes, have threatened the establishment of
and implementation of the peace process in Sierra Leone.

2. Any transgressions by peacekeepers and related personnel present in
Sierra Leone pursuant to the Status of Mission Agreement in force between
the United Nations and the Government of Sierra Leone or agreements
between Sierra Leone and other Governments or regional organizations, or, in
the absence of such agreement, provided that the peacekeeping operations
were undertaken with the consent of the Government of Sierra Leone, shall be
within the primary jurisdiction of the sending State.

3. In the event the sending State is unwilling or unable genuinely to carry
out an investigation or prosecution, the Court may, if authorized by the Secu-
rity Council on the proposal of any State, exercise jurisdiction over such per-
sons.

Article 2
Crimes against humanity

The Special Court shall have the power to prosecute persons who committ-
ed the following crimes as part of a widespread or systematic attack against
any civilian population:

a. Murder;

b. Extermination;

c. Enslavement;

d. Deportation;

e. Imprisonment;

f. Torture;

g. Rape, sexual slavery, enforced prostitution, forced pregnancy and any
other form of sexual violence;

h. Persecution on political, racial, ethnic or religious grounds;

i. Other inhumane acts.
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Article 3

Violations of Article 3 common to the Geneva Conventions and of Additional
Protocol 11

The Special Court shall have the power to prosecute persons who committ-
ed or ordered the commission of serious violations of article 3 common to the
Geneva Conventions of 12 August 1949 for the Protection of War Victims,
and of Additional Protocol II thereto of 8 June 1977. These violations shall in-
clude:

a. Violence to life, health and physical or mental well-being of persons, in
particular murder as well as cruel treatment such as torture, mutilation or any
form of corporal punishment;

b. Collective punishments;

c. Taking of hostages;

d. Acts of terrorism;

e. Outrages upon personal dignity, in particular humiliating and degrading
treatment, rape, enforced prostitution and any form of indecent assault;

f. Pillage;

g. The passing of sentences and the carrying out of executions without
previous judgement pronounced by a regularly constituted court, affording all
the judicial guarantees which are recognized as indispensable by civilized
peoples;

h. Threats to commit any of the foregoing acts.

Article 4
Other serious violations of international humanitarian law

The Special Court shall have the power to prosecute persons who committ-
ed the following serious violations of international humanitarian law:

a. Intentionally directing attacks against the civilian population as such or
against individual civilians not taking direct part in hostilities;

b. Intentionally directing attacks against personnel, installations, material,
units or vehicles involved in a humanitarian assistance or peacekeeping mis-
sion in accordance with the Charter of the United Nations, as long as they are
entitled to the protection given to civilians or civilian objects under the inter-
national law of armed conflict;

c. Conscripting or enlisting children under the age of 15 years into armed
forces or groups or using them to participate actively in hostilities.

Article 5
Crimes under Sierra Leonean law

The Special Court shall have the power to prosecute persons who have
committed the following crimes under Sierra Leonean law:

a. Offences relating to the abuse of girls under the Prevention of Cruelty to
Children Act, 1926 (Cap. 31):

i. Abusing a girl under 13 years of age, contrary to section 6;
ii. Abusing a girl between 13 and 14 years of age, contrary to section 7;
iii. Abduction of a girl for immoral purposes, contrary to section 12.
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b. Offences relating to the wanton destruction of property under the Mali-
cious Damage Act, 1861:
i. Setting fire to dwelling - houses, any person being therein, contrary to
section 2;
ii. Setting fire to public buildings, contrary to sections 5 and 6;
iii. Setting fire to other buildings, contrary to section 6.

Article 6
Individual criminal responsibility

1. A person who planned, instigated, ordered, committed or otherwise
aided and abetted in the planning, preparation or execution of a crime referred
to in articles 2 to 4 of the present Statute shall be individually responsible for
the crime.

2. The official position of any accused persons, whether as Head of State or
Government or as a responsible government official, shall not relieve such
person of criminal responsibility nor mitigate punishment.

3. The fact that any of the acts referred to in articles 2 to 4 of the present
Statute was committed by a subordinate does not relieve his or her superior of
criminal responsibility if he or she knew or had reason to know that the sub-
ordinate was about to commit such acts or had done so and the superior had
failed to take the necessary and reasonable measures to prevent such acts or to
punish the perpetrators thereof.

4. The fact that an accused person acted pursuant to an order of a Govern-
ment or of a superior shall not relieve him or her of criminal responsibility,
but may be considered in mitigation of punishment if the Special Court de-
termines that justice so requires.

5. Individual criminal responsibility for the crimes referred to in article 5
shall be determined in accordance with the respective laws of Sierra Leone.

Article 7
Jurisdiction over persons of 15 years of age

1. The Special Court shall have no jurisdiction over any person who was
under the age of 15 at the time of the alleged commission of the crime.
Should any person who was at the time of the alleged commission of the cri-
me between 15 and 18 years of age come before the Court, he or she shall be
treated with dignity and a sense of worth, taking into account his or her young
age and the desirability of promoting his or her rehabilitation, reintegration
into and assumption of a constructive role in society, and in accordance with
international human rights standards, in particular the rights of the child.

2. In the disposition of a case against a juvenile offender, the Special Court
shall order any of the following: care guidance and supervision orders, com-
munity service orders, counselling, foster care, correctional, educational and
vocational training programmes, approved schools and, as appropriate, any
programmes of disarmament, demobilization and reintegration or program-
mes of child protection agencies.
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Article 8
Concurrent jurisdiction

1. The Special Court and the national courts of Sierra Leone shall have
concurrent jurisdiction.

2. The Special Court shall have primacy over the national courts of Sierra
Leone. At any stage of the procedure, the Special Court may formally request
a national court to defer to its competence in accordance with the present Sta-
tute and the Rules of Procedure and Evidence.

Article 9
Non bis in idem

1. No person shall be tried before a national court of Sierra Leone for acts
for which he or she has already been tried by the Special Court.

2. A person who has been tried by a national court for the acts referred to in
articles 2 to 4 of the present Statute may be subsequently tried by the Special
Court if:

a. The act for which he or she was tried was characterized as an ordinary
crime; or

b. The national court proceedings were not impartial or independent, were
designed to shield the accused from international criminal responsibility or
the case was not diligently prosecuted.

3. In considering the penalty to be imposed on a person convicted of a cri-
me under the present Statute, the Special Court shall take into account the ex-
tent to which any penalty imposed by a national court on the same person for
the same act has already been served.

Article 10
Amnesty

An amnesty granted to any person falling within the jurisdiction of the Spe-
cial Court in respect of the crimes referred to in articles 2 to 4 of the present
Statute shall not be a bar to prosecution.

Article 11
Organization of the Special Court

The Special Court shall consist of the following organs:

a. The Chambers, comprising one or more Trial Chambers and an Appeals
Chamber;

b. The Prosecutor; and

c. The Registry.

Article 12
Composition of the Chambers

1. The Chambers shall be composed of not less than eight (8) or more than
eleven (11) independent judges, who shall serve as follows:

a. Three judges shall serve in the Trial Chamber, of whom one shall be a
judge appointed by the Government of Sierra Leone, and two judges appoin-
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ted by the Secretary-General of the United Nations (hereinafter “the Secreta-
ry-General”).

b. Five judges shall serve in the Appeals Chamber, of whom two shall be
judges appointed by the Government of Sierra Leone, and three judges
appointed by the Secretary-General.

2. Each judge shall serve only in the Chamber to which he or she has been
appointed.

3. The judges of the Appeals Chamber and the judges of the Trial Chamber,
respectively, shall elect a presiding judge who shall conduct the proceedings
in the Chamber to which he or she was elected. The presiding judge of the
Appeals Chamber shall be the President of the Special Court.

4. 1If, at the request of the President of the Special Court, an alternate judge
or judges have been appointed by the Government of Sierra Leone or the Sec-
retary-General, the presiding judge of a Trial Chamber or the Appeals Cham-
ber shall designate such an alternate judge to be present at each stage of the
trial and to replace a judge if that judge is unable to continue sitting.

Article 13
Qualification and appointment of judges

1. The judges shall be persons of high moral character, impartiality and in-
tegrity who possess the qualifications required in their respective countries for
appointment to the highest judicial offices. They shall be independent in the
performance of their functions, and shall not accept or seek instructions from
any Government or any other source.

2. In the overall composition of the Chambers, due account shall be taken
of the experience of the judges in international law, including international
humanitarian law and human rights law, criminal law and juvenile justice.

3. The judges shall be appointed for a three-year period and shall be
eligible for reappointment.

Article 14
Rules of Procedure and Evidence

1. The Rules of Procedure and Evidence of the International Criminal Tri-
bunal for Rwanda obtaining at the time of the establishment of the Special
Court shall be applicable mutatis mutandis to the conduct of the legal pro-
ceedings before the Special Court.

2. The judges of the Special Court as a whole may amend the Rules of Pro-
cedure and Evidence or adopt additional rules where the applicable Rules do
not, or do not adequately, provide for a specific situation. In so doing, they
may be guided, as appropriate, by the Criminal Procedure Act, 1965, of
Sierra Leone.

Article 15
The Prosecutor

1. The Prosecutor shall be responsible for the investigation and prosecution
of persons who bear the greatest responsibility for serious violations of inter-
national humanitarian law and crimes under Sierra Leonean law committed in
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the territory of Sierra Leone since 30 November 1996. The Prosecutor shall
act independently as a separate organ of the Special Court. He or she shall not
seek or receive instructions from any Government or from any other source.

2. The Office of the Prosecutor shall have the power to question suspects,
victims and witnesses, to collect evidence and to conduct on-site investiga-
tions. In carrying out these tasks, the Prosecutor shall, as appropriate, be assi-
sted by the Sierra Leonean authorities concerned.

3. The Prosecutor shall be appointed by the Secretary-General for a three-
year term and shall be eligible for re-appointment. He or she shall be of high
moral character and possess the highest level of professional competence, and
have extensive experience in the conduct of investigations and prosecutions of
criminal cases.

4. The Prosecutor shall be assisted by a Sierra Leonean Deputy Prosecutor,
and by such other Sierra Leonean and international staff as may be required to
perform the functions assigned to him or her effectively and efficiently. Given
the nature of the crimes committed and the particular sensitivities of girls,
young women and children victims of rape, sexual assault, abduction and
slavery of all kinds, due consideration should be given in the appointment of
staff to the employment of prosecutors and investigators experienced in
gender-related crimes and juvenile justice.

5. In the prosecution of juvenile offenders, the Prosecutor shall ensure that
the child-rehabilitation programme is not placed at risk and that, where
appropriate, resort should be had to alternative truth and reconciliation
mechanisms, to the extent of their availability.

Article 16
The Registry

1. The Registry shall be responsible for the administration and servicing of
the Special Court.

2. The Registry shall consist of a Registrar and such other staff as may be
required.

3. The Registrar shall be appointed by the Secretary-General after consul-
tation with the President of the Special Court and shall be a staff member of
the United Nations. He or she shall serve for a three-year term and be
eligible for re-appointment.

4. The Registrar shall set up a Victims and Witnesses Unit within the
Registry. This Unit shall provide, in consultation with the Office of the Pro-
secutor, protective measures and security arrangements, counselling and other
appropriate assistance for witnesses, victims who appear before the Court and
others who are at risk on account of testimony given by such witnesses. The
Unit personnel shall include experts in trauma, including trauma related to
crimes of sexual violence and violence against children.

Article 17
Rights of the accused

1. All accused shall be equal before the Special Court.
2. The accused shall be entitled to a fair and public hearing, subject to mea-
sures ordered by the Special Court for the protection of victims and witnesses.
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3. The accused shall be presumed innocent until proved guilty according to
the provisions of the present Statute.

4. In the determination of any charge against the accused pursuant to the
present Statute, he or she shall be entitled to the following minimum guaran-
tees, in full equality:

a. To be informed promptly and in detail in a language which he or she
understands of the nature and cause of the charge against him or her;

b. To have adequate time and facilities for the preparation of his or her
defence and to communicate with counsel of his or her own choosing;

c. To be tried without undue delay;

d. To be tried in his or her presence, and to defend himself or herself in per-
son or through legal assistance of his or her own choosing; to be informed, if
he or she does not have legal assistance, of this right; and to have legal assi-
stance assigned to him or her, in any case where the interests of justice so re-
quire, and without payment by him or her in any such case if he or she does
not have sufficient means to pay for it;

e. To examine, or have examined, the witnesses against him or her and to
obtain the attendance and examination of witnesses on his or her behalf under
the same conditions as witnesses against him or her;

f. To have the free assistance of an interpreter if he or she cannot under-
stand or speak the language used in the Special Court;

g. Not to be compelled to testify against himself or herself or to confess
guilt.

Article 18
Judgement

The judgement shall be rendered by a majority of the judges of the Trial
Chamber or of the Appeals Chamber, and shall be delivered in public. It shall
be accompanied by a reasoned opinion in writing, to which separate or
dissenting opinions may be appended.

Article 19
Penalties

1. The Trial Chamber shall impose upon a convicted person, other than a
juvenile offender, imprisonment for a specified number of years. In determi-
ning the terms of imprisonment, the Trial Chamber shall, as appropriate,
have recourse to the practice regarding prison sentences in the International
Criminal Tribunal for Rwanda and the national courts of Sierra Leone.

2. In imposing the sentences, the Trial Chamber should take into account
such factors as the gravity of the offence and the individual circumstances of
the convicted person.

3. In addition to imprisonment, the Trial Chamber may order the forfeiture
of the property, proceeds and any assets acquired unlawfully or by criminal
conduct, and their return to their rightful owner or to the State of Sierra
Leone.
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Article 20
Appellate proceedings

1. The Appeals Chamber shall hear appeals from persons convicted by the
Trial Chamber or from the Prosecutor on the following grounds:

a. A procedural error;

b. An error on a question of law invalidating the decision;

¢. An error of fact which has occasioned a miscarriage of justice.

2. The Appeals Chamber may affirm, reverse or revise the decisions taken
by the Trial Chamber.

3. The judges of the Appeals Chamber of the Special Court shall be guided
by the decisions of the Appeals Chamber of the International Tribunals for the
former Yugoslavia and for Rwanda. In the interpretation and application of
the laws of Sierra Leone, they shall be guided by the decisions of the Supre-
me Court of Sierra Leone.

Article 21
Review proceedings

1. Where a new fact has been discovered which was not known at the time
of the proceedings before the Trial Chamber or the Appeals Chamber and
which could have been a decisive factor in reaching the decision, the con-
victed person or the Prosecutor may submit an application for review of the
judgement.

2. An application for review shall be submitted to the Appeals Chamber.
The Appeals Chamber may reject the application if it considers it to be un-
founded. If it determines that the application is meritorious, it may, as appro-
priate:

a. Reconvene the Trial Chamber;

b. Retain jurisdiction over the matter.

Article 22
Enforcement of sentences

1. Imprisonment shall be served in Sierra Leone. If circumstances so re-
quire, imprisonment may also be served in any of the States which have con-
cluded with the International Criminal Tribunal for Rwanda or the Internatio-
nal Criminal Tribunal for the former Yugoslavia an agreement for the
enforcement of sentences, and which have indicated to the Registrar of the
Special Court their willingness to accept convicted persons. The Special
Court may conclude similar agreements for the enforcement of sentences
with other States.

2. Conditions of imprisonment, whether in Sierra Leone or in a third State,
shall be governed by the law of the State of enforcement subject to the super-
vision of the Special Court. The State of enforcement shall be bound by the
duration of the sentence, subject to article 23 of the present Statute.
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Article 23
Pardon or commutation of sentences

If, pursuant to the applicable law of the State in which the convicted person
is imprisoned, he or she is eligible for pardon or commutation of sentence, the
State concerned shall notify the Special Court accordingly. There shall only
be pardon or commutation of sentence if the President of the Special Court, in
consultation with the judges, so decides on the basis of the interests of justice
and the general principles of law.

Article 24
Working language
The working language of the Special Court shall be English.

Article 25
Annual Report

The President of the Special Court shall submit an annual report on the
operation and activities of the Court to the Secretary-General and to the
Government of Sierra Leone.
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